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* ORDER|
Filed on behgjf of the Plaintiff

Plaintiff:

First Defendant:

Second Defendant:

Third Defendant:

Fourth Defendant:

Fifth Defendant:

" Before:

Date‘:

Initiating document:

2\

SUPREME COURT OF QUEENSLAND

REGISTRY: BRISBANE
NUMBER: 13534/16

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN
077 208 461 AS RESPONSIBLE ENTITY OF THE LM FIRST
MORTGAGE INCOME FUND ARSN 089 343 288 (RECEIVER
APPOINTED)

AND

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN
077 208 461 AS RESPONSIBLE ENTITY OF THE LM
CURRENCY PROTECTED AUSTRALIAN INCOME FUND
ARSN 110 247 875 (RECEIVER APPOINTED)

AND

TRILOGY FUNDS MANAGEMENT LIMITED ACN 080 383
679 AS RESPONSIBLE ENTITY OF THE LM WHOLESALE
FIRST MORTGAGE INCOME FUND ARSN 099 857 511

AND

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN
077 208 461 AS RESPONSIBLE ENTITY OF THE LM
INSTITUTIONAL CURRENCY PROTECTED AUSTRALIAN
INCOME FUND ARSN 122 052 868 (RECEIVER APPOINTED)

AND

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS
AND MANAGERS APPOINTED) (IN LIQUIDATION)
ACN 077 208 461

AND

THE TRUST COMPANY LIMITED ACN 004 027 749 AS
CUSTODIAN OF THE PROPERTY OF THE LM
WHOLESALE FIRST MORTGAGE INCOME FUND ARSN
099 857 511

ORDER

Justice Jackson
13 June 2018

Amended Application filed 18 May 2018 and Commercial List
Application filed by email dated 24 April 2018
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THE ORDER OF THE COURT IS THAT:
1. The proceeding be placed on the Commercial List.

2. Pursuant to section 500(2) of the Corporations Act 2001 (Cth), the plaintiff has leave nunc
pro tunc to commence and proceed with Supreme Court Proceeding numbered 13534 of
2016 against the first defendant, the third defendant and the fourth defendant, being LM
Investment Management Limited (Receivers & Managers Appointed) (In Liquidation) ACN
077208 461 (LMIM) in its capacity as responsible entity of the LM Currency Protected
Australian Income Fund ARSN 110 247 875 (CPAIF), as responsible entity of the LM
Institutional Currency Protected Australian Income Fund ARSN 122 052 868 (ICPALF) and
in its own right.

3, Pursuant to section 59 of the Trusts Act 1973 (QId), directions that:

a. the interests of LMIM in its capacity as responsible entity of the LM First Mortgage
Income Fund ARSN 089 343 288 (FMIF) as plaintiff have been and continue to be
represented in these proceedings by Mr David Whyte, in his capacity as the court
appointed receiver of the property of the FMIF and as the person appointed to be
responsible for ensuring that the FMIF is wound up pursuant to its constitution by the
order of Dalton J made in proceedings numbered 3383/2013 on 21 August 2013;

b. the interests of LMIM in its capacity as responsible entity of the CPAIF as first
defendant be represented in these proceedings by Mr Said Jahani of Grant Thornton in
his capacity as receiver and manager of LMIM in its capacity as responsible entity of
the CPAITF;

¢ the interests of LMIM in its capacity as responsible entity of the ICPAIF as third
defendant be represented in these proceedings by Mr Said Jahani of Grant Thornton in
his capacity as receiver and manager of LMIM in its capacity as responsible entity of
the ICPAIF;

d. the interests of LMIM in its own capacity as fourth defendant be represented in these
proceedings by the liquidator of LMIM, Mr John Park.

4. The Trust Company Limited ACN 004 027 749 as custodian of the property of the LM
Wholesale First Mortgage Income Fund ARSN 099 857 511 (WFMIF) is joined to the
proceeding, as the fifth defendant.

5. The Plaintiff has leave to file and serve the Further Amended Claim, in the form exhibited to
the affidavit of Jamie O’Regan sworn 28 May 2018, the amendments to take effect from the
date of this order.

6. The Amended Application filed 18 May 2018 is otherwise dismissed.

7. The parties’ costs of the Application filed 30 October 2017 and of the Amended Application
filed 18 May 2018 are each party’s costs in the proceeding.

8. The parties’ costs of the plaintiff’s Commercial List Application are each party’s costs in the
proceeding.

Records and documents relating to the CPAIF and the ICPAIF

9, Mr John Park, as the representative of the Fourth Defendant in these proceedings and the

liquitiator of LMIM, provide to Mr Said Jahani, as the representative of the First and Third
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Defendants, and to Mr David Whyte, as the representative of the Plaintiff, the following
documents and records by Friday, 22 June 2018:

a. a complete and up to date copy of the registers of members maintained for the CPAIF,
including all contact and other details for every current member recorded therein;

b.  acomplete and up to date copy of the registers of members maintained for the
ICPAIF, including all contact and other details for every current member recorded
therein,

and the Plaintiff will pay Mr Park’s reasonable costs of providing the documents and
records referred to above.

10.  The Plaintiff will provide to Mr Said Jahani, as the representative of the First and Third
Defendants, the following further documents and records by Friday, 29 June 2018:

a. a statement listing all transactions on the register of members maintained for the
CPAIF between 11 May 2009 and 31 January 2013, including any redemptions;

b.  copies of all available bank account statements of the CPAIF for the period 11 May
2009 to 31 January 2013;

C. copies of the ledger or ledgers of the CPAIF recording the payment of any
redemptions to the members of the CPAIF for the period 11 May 2009 to 31 January
2013;

d. copies of the ledger or ledgers of the CPAIF recording the accounting treatment of
redemptions from the FMIF to the CPAIF for the period 11 May 2009 to 31 January
2013;

e. copies of any audited accounts of the CPAIF relating to the period 11 May 2009 to 31
January 2013 and the last available management accounts for the financial year ended
30 June 2013;

f. a statement listing all transactions on the register of members maintained for the
ICPAIF between 11 May 2009 and 31 January 2013, including any redemptions;

2. copies of all available bank account statements of the ICPAIF for the period 11 May
2009 to 31 January 2013;

h. copies of the ledger or ledgers of the ICPAIF recording the payment of any
redemptions to the members of the ICPAIF for the period 11 May 2009 to 31 January
2013;

i. copies of the ledger or ledgers of the ICPAIF recording the accounting treatment of
redemptions from the FMIF to the ICPAIF for the period 11 May 2009 to 31 January
2013; and

B copies of any audited accounts of the ICPAIF relating to the period 11 May 2009 to 31
January 2013 and the last available management accounts for the financial year ended
30 June 2013.

11.  The Plaintiff will provide to the Second Defendant the following further documents and
records by Friday, 29 June 2018:

a. a statement listing all transactions on the register of members maintained for the
WFMIF between 11 May 2009 and 31 January 2013, including any redemptions;

b.  copies of all available bank account statements of the WFMIF for the period 11 May
N 2009 to 31 January 2013;
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c. copies of the ledger or ledgers of the WFMIF recording the payment of any
redemptions to the members of the WEMIF for the period 11 May 2009 to 31 January
2013;

d. copies of the ledger or ledgers of the WFMIF recording the accounting treatment of
redemptions from the FMIF to the WFMIF for the period 11 May 2009 to 31 January
2013;

e. copies of any audited accounts of the WFMIF relating to the period 11 May 2009 to
31 January 2013 and the last available management accounts for the financial year
ended 30 June 2013.

Notification of the members of the CPAIF and the ICPAIF

12.

13.

14.

15.

The Plaintiff is to give notice to the members of the CPAIF and ICPAITF of this proceeding,
the ordered mediation, the Further Amended Claim, the Second Further Amended Statement
of Claim and this order, by the Plaintiff:-

a. causing, on or before Monday, 25 June 2018, each of the documents mentioned above
and a copy of the notice in the form of Annexure A to this order (“the Notice™) to be
posted in a prominent place on the website www.lmfmif.com; and

b. sending, on or before 29 June 2018, a copy of the Notice to all members of the CPAIF
and the ICPAIF by each member’s preferred method of receipt or distribution of
notices as recorded in the CPAIF and the ICPAIF register of members.

Mr John Park, as the representative of the Fourth Defendant in these proceedings and the
liquidator of LMIM, give notice to the members of the CPAIF and the ICPAIF of this
proceeding by causing, on or before 25 June 2018, the Notice and a link to the place on the
website referred to in paragraph 12(a) above (to be advised by Mr Whyte on or before
Monday, 25 June 2018) to be posted in a prominent place on the website

reasonable costs of giving notice in accordance with this paragraph.

Notice will be deemed to have been given to the members of the CPAIF and the ICPAIF of
the documents mentioned in paragraph 12 above, ten days after the posting of those
documents to the website in accordance with paragraph 12 above.

Notice is to be given to members of the CPAIF and the ICPAIF of further documents filed in
these proceedings by the Plaintiff causing such documents to be posted to the website
www.Imfmif.com.

Mediation

16.

17.

18.

The parties, except for the fourth and fifth defendants, are directed to attend, participate in,
and act reasonably and genuinely in, a mediation on a date to be agreed by the participating
parties and the mediator, to be completed by 28 September 2018.

The mediator is to be selected by the parties by Friday, 22 June 2018.

Copies of the following documents are to be provided to the mediator:

a, The most recent originating process and pleadings filed by the plaintiff;
\ b‘ The affidavits of David Whyte sworn 31 October 2017 and 21 May 2018;
The affidavit of Jamie O’Regan sworn 28 May 2018;

- d,' The affidavit of Said Jahani sworn 24 November 2017;
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19.

20.

21.

22

23.

24.

25.

e. The position papers prepared by the parties, to be provided as follows:
L The Plaintiff, on or before 21 days before the commencement of the mediation;

ii. The first, second and third defendants, on or before 7 days before the
commencement of the mediation.

f. Any further document that any party to the mediation desires to provide to the
mediator.

The period of the mediation is fixed at a maximum of two days and may extend beyond the
period only with the authorisation of the parties.

The parties are to negotiate a fee with the mediator.

The parties are to pay the following percentages of costs of the mediator:
a. The Plaintiff — 50%

b. The First Defendant- 16.6%

The Third Defendant— 16.6%

d. The Second Defendant — 16.6%

@

The parties must pay their respective percentages of the fee negotiated by the parties with the
mediator to the mediator in accordance with the mediator’s terms.

The mediator is to be informed of the appointment by the plaintiff.
The parties each have liberty to apply.

AND THE FURTHER ORDER OF THE COURT, NOTING THE CONSENT OF MR
DAVID CLOUT, LIQUIDATOR OF LM ADMINISTRATION PTY LTD (IN
LIQUIDATION) AND MR JARROD VILLANI, OF KORDA MENTHA PTY LTD IN ITS
CAPACITY AS TRUSTEE OF THE LM MANAGED PERFORMANCE FUND,IS THAT:

For the purposes of the undertaking provided by David Whyte in the Supreme Court
Proceedings No. 3383 of 2013 and the undertaking of any servant or agent of BDO signed in
accordance with paragraph 3 of the undertaking of Mr Whyte, the Court hereby approves the
interrogation, use and disclosure, solely for the purposes of this proceeding, of any Non-
Fund information about or concerning the affairs of the CPAIF, the ICPAIF and the WFMIF
(save for any privileged Non-Fund information) stored on the server provided to the Plaintiff
so as to enable the Plaintiff to provide the information and documents to Mr Said Jahani
pursuant to paragraph 10 of this Order and to the Second Defendant pursuant to paragraph 11

of this Order: E ey
F . : : ,A/\_ .-l -.\‘r'\‘
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Annexure A - Form of Notice

TO THE MEMBERS OF THE LM CURRENCY PROTECTED AUSTRALIAN
INCOME FUND ARSN 110 247 875 (RECEIVER APPOINTED)(“CPAIF”) AND THE
MEMEBERS OF THE LM INSTITUTIONAL CURRENCY PROTECTED
AUSTRALIAN INCOME FUND ARSN 122 052 868 (RECEIVER APPOINTED)
(“ICPAIF”)

TAKE NOTICE that David Whyte, the person appointed pursuant to section 601NF(1) of
the Corporations Act 2001 (Cth) to take responsibility for ensuring that TIE LM FIRST
MORTGAGE INCOME FUND ARSN 089 343 288 (Receivers and Managers Appointed)
(Receiver Appointed) (“FMIF”) is wound up in accordance with its constitution, has
applied to the Supreme Court of Queensland including for declarations that:

(a) would, depending on the amount ultimately available for distribution in the winding
up of the FMIF, have the effect of reducing or eliminating any distribution to be paid
to the CPAIF and the ICPAIF, to the extent of the value of redemptions that were
allowed in favour of the Class B unitholders between 11 May 2009 and 31 January
2013 without power and in breach of trust, as adjusted for any overpayment or
underpayment of capital distributions made in February and June 2013;

(b) would adjust the number of units held by the CPAIF and the ICPAIF in the FMIF to
reinstate those units, but also to cancel further units in the FMIF issued to the CPAIF
and the ICPAIF between 1 July 2011 and 1 November 2012 without power and in
breach of trust.

Following the hearing of an application in the above proceedings on 29 May 2018, certain
orders were made including that, pursuant to section 59 of the Trusts Act 1973 (Qld), the
interests of LMIM in its capacity as responsible entity of the CPAIF as first defendant and
of LMIM in its capacity as responsible entity of the ICPAIF as third defendant be
represented in these proceedings by Mr Said Jahani of Grant Thornton in his capacity as
receiver and manager of the property of the CPAIF and of the ICPAIF.

In addition, orders were made for the parties to the proceedings to engage in a mediation
on a date to be agreed to be completed by 28 September 2018.

Copies of the Further Amended Claim and the Second Further Amended Statement of
Claim and the Orders dated 13 June 2018 in respect of this proceeding are available on the
website www.lmfmif.com and the website www.lminvestmentadministration.com.

Any member has a right to apply to the Court if they wish to be heard in the proceeding or
to be represented in the mediation.

Any member who wishes to know more about the proceedings and the proposed mediation
in the proceedings, including if the member wishes to request any material relating to the
mediation, should contact the solicitors for the receiver of the CPAIF and the ICPAIF,
Messrs. David O'Farrell of HWL Ebsworth, on +61 7 3169 4844.
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